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Milwaukee Shoreline - Drafting Instructions for Rep. Sanfelippo
1. Repeal and recreate all of s. 30.2038, Stats., with the following changes:

“30.2038 Milwaukee shoreline established. (1) (a) The shoreline of Lake Michigan in the city of
Milwaukee is fixed and established to extend from approximately the line of East Lafayette Place
extended easterly, on the north, to the present north harbor entrance wall of the Milwaukee River, on
the south, as specified in the agreement between the Chicago and Northwestern Railway Company and
the city of Milwaukee and in conformance with the conveyance to the City of Milwaukee recorded with
the office of the register of deeds of Milwaukee County on April 23, 1913, in volume 662, pages
326~330, as document number 762955.

l (b) The shoreline described under par. (a) constitutes the divisien-boundary line between the lake bed of
Lake Michigan and land that is not part of the lake bed of Lake Michigan.

{2) Any restrictions, conditions, reverters, or limitations imposed on the use of land or conveyance of
land under chapter 358, laws of 1909, chapter 389, laws of 1915, chapter 284, laws of 1923, chapter
150, laws of 1929, chapter 151, laws of 1929, chapter 516, laws of 1929, chapter 381, laws of 1931,
chapter 76, laws of 1973, 1985 Act 327, and any other act conveying a part of the lake bed of Lake
Michigan do not apply to land located to the west of the shoreline described under sub. (1) (a).=

(3) Any party seeking to establish that the shore boundary in the area of the 1913 Agreement is at any
location other than as set by the 1913 Agreement and section 1 may do so only by an action brought
under Chapter 841, a h party shall have the burden of proving such alternate claimed shore
boundary by clear and convincing evidence of its location as of the date of enactment of chapter 389,

lyin 1 f the lin by the 1913 Agre nt to the Chicago and Northwestern Railway Compan
in fee simple, under authority granted to it by the State, as the sole consideration for the conveyance by
the railroad to the city of Milwaukee of valuable lands westerly of the line set by the 1913 Agreement." (,/\\

)

2. Repeal and recreate all of section 9132 {4e) of 2013 Wisconsin Act 20 with the following changes:

“MILWAUKEE SHORELINE. (a) If any area west of the shoreline established under section 30.2038 of the
statutes is located on what was historically lake bed of lake Michigan, Fre-the state declares all of the
following:

1, Ha o Bd < 23 ROFEHR € e Rea-dhRae e Sia - - 5O 2.5 .-“. edea+v H
! aet-islocated-on-any-partof thedake bed-of-Lake-Michigan;-the-The ceding of that lake bed by the city of
Milwaukee to a private party under the agreement described in section 30.2038 (1) (a) of the statutes,
as created by this act, was necessary to foster the public purposes for which the lake bed was ceded to

N —



2. ThattheThe public purposes for which the lake bed was ceded as described in subdivision 1. were to
construct a park and boulevard, to establish and maintain breakwaters, bulkheads, piers, wharves,
warehouses, transfer sheds, railway tracks, airports, and other harbor facilities, and for other purposes
that are not inconsistent with the improvement of navigation and fisheries in Lake Michigan and its
tributaries and determined by the city of Milwaukee to be expedient.

3. The state ratifies th ndin r £t nsin su in f Milw
f Wi ﬂsnl 17w hf ndha by w h 1 h

to the owner or owners of the shore land adjacent thereto any or all of saisg Igndg in fee simple,"

furthered rather than viol th in favor of the ic under which | i

sta aiding in the gr r purpose of navigati n the lake and the co i f

furth rance fth MII a ha bar roj ctw not a priv r t"parta rcel of th
larger schem rel licin its na d to enable the city to consti i harbor in

of navigation and commerce."

4. Similarly, th blic pur| f the ci Milwaukee's ha nd park: ndertak
betwee! nd 1930 were fostered and advanced by the agre tween the Chi an
Northwestern Railway Company and the city of Milwauk nd the conveyance rail t
City of Milwaukee contained therein, which is the subject of 30.2038 of the statutes (the "1913

st temCha er2 Laws of 1897. |n1 7, the Wisconsin Suprem urthld lan Kin}

Park had been formed tion due to the filling of la th of Milwaukee

rants from the state, an th some of such accreted land was own nf impl he Chi
Northwestern Railway Company and not the City of Milwaukee. Hathaway v. Ci ilwauk

Wis. 249 (1907); referenced in Milwaukee County v. Milwaukee Yacht Club, 256 Wis. 475,477 (1

The 1907 Hathaway decision threatened the city's park and harbor pri e decision con h

the r;_ilrggg would become the owner of la_nd that would fgrm naturally dgg to the city's harbor and

condemnati nawards if he city were to take ownership of the la

5. The City negotiated the 1913 Agreement after the Hathaway decision was issued. Under 1
Agreement, the railroad conv Il of its right, title and interest in all land lyin fafl
oundary line s he 1913 Agreement. 1913 A ment ref h Hath

decision.




retion ity's park and harbor project, eliminating the city's obligation to condemnatiol
r railr for r | In thi rres h finds that the 191

N Railwi r X for b n approxima n Str

h h hi n which was set at a new location 3 ximatel fee

f n-existi r (the "191 wall Area"). The railro ilt a new bre ter or

wt la nv apriva which conveyanc wasfoundto be valid in City of

Milwaukee v. St f Wisconsin, 193 Wis. 42 1 27) in furtherance of the same harbor project. Th

li v | ity of Milwaukee harbor and park pr including th
o) nitle for navi n, fishing, swimming, recreation and enjoyment of scenic
substantially outweigh any loss of public trust purposes that existed in the lake bed area lying westerly

of the boundary line set by the 1913 Agreement,

9. Furt| er; the state is satisfied that the 1913 Agreement was not a conveyance by the city of Milwaukee

f la th wall Area either alr had or would shortly have become land
owned by the Chicago and Northwestern Railway Company by the process of accretion. Maps show

that, in 1913, the city had er timber cribbing projecting several hundred feet into Lake Michigan
along a line at Wisconsin Avenue extended, and was filling in the lake bed north of the timber cribbing.

ter maps sh xtensive accretion by the buildup of alluvion south of that cribbing due to
natural wave action. The city of Milwaukee installed rubble mound breakwaters in the lake bed east of
thel wall A ing further accreti form. If the Chicago and Northwestern Railwa
| Company had not m convevance in the 1913 Agreement, the railroad #-would have acquired
nsi le | he lin byt reement.
l 10. he extent that th f Milwaukee granted fee simple title to the 1915 Seawall Area
orinany oghgr portion of the bed of Lgke Michigan to the Chicago and Northwestern Railway Company
by the 1913 Agreement, in exchange for the conveyance to the city by the rallrgag. the state ﬁnds that
‘ s a u ! the ci dmon to the extent that chapter laws of 1909 did
| he ¢l Milw k nvey the 191 wall Area to the railroad in f
imple, th reby am uch s rovi nd ratifies such conveyan the city of

Milwaukee of |ake bed ceded to it under chapter 358, laws of 1909.



seawall in the 1915 Seawall Area one month befor law ] n Jun

12. Th afrthr h es ilwauk unty, the ci Mi k i

na rtsh re line in that area at the time the state made lak an he city of Mi k her
M:Iwauke has placed extensive fill on h lake b of heent;rel n h f line s h
1913 Agreement. Sin Il land lying wi f he lin h n

of th arcel lying imme: iatl we he line are owned vi The li by 1
Agreement has been explicitly r in submerged |and grants since Chapters 1

1929. The Department of N rlReorc and the United States A f Engineers h

repared comprehensive mapping of the various lake be o th f Milwauk h

Mllwaukgg harbor ang ngg shore, all of which deg ict the shgrg boun ggm at thg Ilng set Q!Sbg 191 3

13. These findings are made in support of the declaration in 30.2038 of the statutes that sets the
boundary line between the lak of Lake Michigan and land that is n f the bed of Lak

Michigan at the line set by the 1913 Agreement.

(b) The declaration under paragraph (a) is made in lieu of, and has the same effect as, a final judgment
entered by a court under chapter 841 of the statutes.

(c) The department of natural resources is not required to prepare a report under section 13.097 (2) of
the statutes with regard to the establishment of the shoreliine of Lake Michigan under section 30.2038
of the statutes, as created by this act.”



Milwaukee Shoreline - Drafting Instructions for Rep. Sanfelippo

1. Repeal and recreate all of s. 30.2038, Stats., with the following changes:

“30.2038 Milwaukee shoreline established. (1) (a) The shoreline of Lake Michigan in the city of
Milwaukee is fixed and established to extend from approximately the line of East Lafayette Place
extended easterly, on the north, to the present north harbor entrance wall of the Milwaukee River, on
the south, as specified in the agreement between the Chicago and Northwestern Railway Company and
the city of Milwaukee and in conformance with the conveyance to the City of Milwaukee recorded with
the office of the register of deeds of Milwaukee County on April 23, 1913, in volume 662, pages
326-330, as document number 762955.

(b) The shoreline described under par. (a) constitutes the boundary line between the lake bed of Lake
Michigan and land that is not part of the lake bed of Lake Michigan.

(2) Any restrictions, conditions, reverters, or limitations imposed on the use of land or conveyance of
land under chapter 358, laws of 1909, chapter 389, laws of 1915, chapter 284, laws of 1923, chapter
V, 150, laws of 1929, chapter 151, laws of 1929, chapter 516, laws of 1929, chapter 381, laws of 1931,

; chapter 76, laws of 1973, 1985 Act 327, and any other act conveying a part of the lake bed of Lake
Michigan do not apply to land located to the west of the shoreline described under sub. (1) (a).

(3) Any party seeking to establish that the shore boundary in the area of the 1913 Agreement is at any

location other than as set by the 1913 Agreement and section 1 may do so only by an action brought %r
under Chapter 841, and such party shall have the burden of proving such alternate claimed shore ‘
boundary by clear and convincing evidence of its location as of the date of enactment of chapter 389,

laws of 1915. In any such action, section 9132 (4e) of 2013 Wisconsin Act 20 and 2013 Wisconsin Act

[This Act] shall create a rebuttable presumption that the city of Milwaukee ceded any lake bed lying

easterly of the line set by the 1913 Agreement to the Chicago and Northwestern Railway Company in fee

simple, under authority granted to it by the State, as the sole consideration for the conveyance by the

railroad to the city of Milwaukee of valuable lands westerly of the line set by the 1913 Agreement.

2. Repeal and recreate all of section 9132 (4e) of 2013 Wisconsin Act 20 with the following changes:

“MILWAUKEE SHORELINE. (1) The Legislature fin

a) (Robin, add explanation of the Legislative function as trustee as compared to general Legislative
function, etc.)

(am) That the boundary line of the shore of Lake Michigan as provided under s. 30.2038, Stats., as .
created by this Act, represents the best evidence of the location of the natural and historigal shore line /’Q‘ §\7 WJ
in that area. The state, Milwaukee County, the City of Milwaukee and residents of the state have relied ( & !
Y94 a on this boundary line since the execution and recording of the agreement between thg City of

|do ﬁ/ ¢ Milwaukee and the Chicago and Northwestern Railway Company that established thé boundary line in

X 1913 (the “1913 Agreement”). Since 1913, the City of Milwaukee has placed extenysive fill on the lake
bed easterly of the entire length of this boundary line. Since 1913, all land lying wasterly of the

(o1 -l
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boundary line has been conveyed by deed, including deeds between the state and Milwaukee County.
Some of the parcels lying immediately west of the line are owned by private parties. The boundary line
has been explicitly recited in submerged land grants since Chapters 150 and 151, Laws of 1929. The
Department of Natural Resources and the United States Army Corps of Engineers have prepared
comprehensive mapping of the various lake bed grants to the City of Milwaukee and the Milwaukee
harbor and lake shore, all of which depict the shore boundary at the boundary line. The state,
Mllwaukee County and others have relied on those maps in determining their respectlve rtghts

,,\w\*
A

- X
/ (b) That the 1913 Agreement included a transfer of a small area that was submerged and connected\ : 7 v ”’f}
with Lake Michigan at the time the agreement was executed, from the City of Milwaukee to the Chlcago "\\SU“"“ '
and Northwestern Railway Company. This submerged area was located between approximately Mason ‘

Street on the north and Chicago Street on the south, and extended approximately 100 feet eastward of
the breakwater that existed at that time. The railroad built a new breakwater or seawall enclosing this ;
submerged area between 1913 and June of 1915 and the area was filled. This formerly-submerged area” -

has been upland since that time. e
(c) That the submerged area described in par. (b) sheutd not ke L / J&
o bed of Lake Michigan because the area already had or would shortly have become uplandowned by the “’L“')

ﬁ C OWH’ Chicago and Northwestern Railway Company by the process of accretion. In support of this finding , the Ao

state finds all of the following:

1. The Chicago and Northwestern Railway Company was the owner of the riparian land abutting the

80 WXS submerged area.

2. Maps show that, in 1913, the city of Milwaukee had erected a timber cribbing projecting several
hundred feet into Lake Michigan along a line at approximately Wisconsin Avenue extended, and the
City was filling in lake bed north of this timber cribbing.

2. Later maps show extensive accretion caused by the buildup of alluvion south of the timber
cribbing due to the effects of this cribbing on natural wave action.

3. The city of Milwaukee installed rubble mound breakwaters in the lake bed east of the submerged
area causing further accretion to form.

(d) If it is determined under s. 30.2038 (3) that the formerly- submerged area described in par. (b) was
’W lake bed of Lake Michigan, the state finds all of the following:
/

) 1. That the Leguslature has the authority as trustee of the public trust in navigable waters to convey aui. .
a nominal area of lake bed to a private party for private purposes if such a conveyance furthers the ‘
/ trust in favor of the public under which such lake bed is held by the state and the conveyance is not
( for a private purpose but is part and parcel of the larger scheme, purely public in its nature, as
\ articulated by the Wisconsin Supreme Court, in City of Milwaukee v. State of Wisconsin, 193 Wis.
\ 423 (1927).



2. That the conveyance of lake bed by the City of Milwaukee to the Chicago and Northwestern
Railway Company under the 1913 Agreement was a conveyance of a nominal area of lake bed and
was necessary in consideration of the conveyance by that railroad company to the City of
Milwaukee contained therein, and that the conveyance of lake bed both fostered and advanced the
public purposes for which the lake bed was ceded to the City of Milwaukee and was part and parcel
of a larger scheme, purely public in its nature. In support of this finding, the state finds all of the
following:

a.

That the public purposes of the City of Milwaukee’s harbor and parks project undertaken
between 1880 and 1930 included to construct a park and boulevard, to establish and
maintain breakwaters, bulkheads, piers, wharves, warehouses, transfer sheds, railway
tracks, airports, and other harbor facilities, to create opportunities for improved navigation,
fishing, swimming, recreation and enjoyment of scenic beauty in Lake Michigan and its
tributaries.

That these purposes were threatened and frustrated by the rights of the Chicago and
Northwestern Railway Company, which owned land abutting areas ceded to the City of
Milwaukee by various acts of the state, to take ownership of the likely accretion of land
caused by the City’s park and harbor project and to construct docks and piers, access Lake
Michigan, and exercise other riparian rights.

That under the 1913 Agreement the Chicago and Northwestern Railway Company conveyed
to the City of Milwaukee substantial amounts of riparian land along the location of the City’s
park and harbor project and all riparian rights connected to that land.

That under the 1913 Agreement the City of Milwaukee conveyed to the Chicago and
Northwestern Railway Company the submerged area referenced in par. (b). and that this

area was nominal in size, consisting of f __ (square feet/acres).
- Qﬁt‘r,{j’-\g ( ;r,eir{? 14 [ ] acicg
That this submerged area had no utility in aid of commerce or navigation, or any other
public purpose, the transfer and fill of this area did not affect materially the rights of the
public in the free use of the waters of Lake Michigan, and the public trust purposes served
by the completed city of Milwaukee harbor and park project described in subd. par. a.
substantially outweigh any loss of public rights in navigable waters that existed in the

submerged area that was conveyed.

That any public rights in navigable waters that existed in the submerged area that was
conveyed had or would shortly have been lost when that area became upland owned by the
Chicago and Northwestern Railway Company by the process of accretion, as described in
par. (c).



g. That the conveyance of this submergedfarea served the greater public purpose for which
the state granted submerged lands to the City of Milwaukee, To-the-extentthat chapter
358, laws of 1909 dismes.explicitly the City of Minaukee to convey the
submerged area to the Chicago and Northwestern Railway Company in fee simple, tHestyte

hereby ArTendesusinstetutetaso-provide, an Zatlf‘ ies such conveyance by the City of
Milwaukee.

h. That this conveyance from the Chicago and Northwestern Railway Company to the City of
Milwaukee was made in exchange for the conveyance of the submerged area here at issue
and that the 1913 Agreement would not have been executed but for the inclusion of the
conveyance of the submerged area.

3. That the declaration under this paragraph is made in lieu of, and has the same effect as, a final
judgment entered by a court under chapter 841 of the statutes.

(e) That the reference to a breakwater constructed by the railroad in chapter 389, laws of 1915, was a

reference to the breakwater that enclosed the submerged area under the 1913 agreement, as described
in par. (b).

(f) The department of natural resources is not required to prepare a report under section 13.097 (2) of
the statutes with regard to the establishment of the shoreline\t"
of the statutes, as created by this act.”




1.

Milwaukee Shoreline - Drafting Instructions for Rep. Sanfelippo
Repeal and recreate all of s. 30.2038, Stats., with the following changes:

“30.2038 Milwaukee shoreline established. (1) (a) The shoreline of Lake Michigan in the city of . h !'0{ J
Milwaukee is fixed and established to extend from approximately the line of East Lafayette Place

extended easterly, on the north, to the present north harbor entrance wall of the Milwaukee River, on

the south, as specified in the agreement between the Chicago and Northwestern Railway Company and

the city of Milwaukee and in conformance with the conveyance to the City of Milwaukee recorded with

the office of the register of deeds of Milwaukee County on April 23, 1913, in volume 662, pages

326-330, as document number 762955. (1\

(b) The shoreline described under par. (a) constitutes the boundary line between the lake bed of Lake /ﬂ}(,f Jo
Michigan and land that is not part of the lake bed of Lake Michigan.

(2) Any restrictions, conditions, reverters, or limitations imposed on the use of |
land under chapter 358, laws of 1909, chapter 389, laws of 1915, chapter 284, laws of 1923, chapter
150, laws of 1929, chapter 151, laws of 1929, chapter 516, laws of 1929, chapter 38¢, laws of 1931,

chapter 76, laws of 1973, 1985 Act 327, and any other act conveying a part of the lake bed of Lake

d or conveyance of /}éf 30

location other than as set by the 1913 Agreement and section 1 may do so only byan action brought -
under Chapter 841, and such party shall have the burden of proving such alternate claimed shore
boundary by clear and convincing evidence of its location as of the date of enactment of chapter 389,
laws of 1915. In any such action, section 9132 (4e) of 2013 Wisconsin Act 20 and 2013 Wisconsin Act
[This Act] shall create a rebuttable presumption that the city of Milwaukee ceded any lake bed lying
easterly of the line set by the 1913 Agreement to the Chicago and Northwestern Railway Company in fee
snmple under authority granted to it by the State, as the sole consideration for the conveyance by the
to the city of Milwaukee of valuable lands westerly of the line set b

E—
2. Repeal and recreate all of section 9132 (4e) of 2013 Wisconsin Act 20 with the following changes:

“MILWAUKEE SHORELINE. (a) If any area west of the shoreline established under section 30.2038 of the
statutes is located on what was historically lake bed of lake Michigan, the state declares all of the
following:

1. The ceding of that lake bed by the city of Milwaukee to a private party under the agreement
described in section 30.2038 (1) (a) of the statutes, as created by this act, was necessary to foster the
public purposes for which the lake bed was ceded to the city of Milwaukee.

P 70

2. The public purposes for which the lake bed was ceded as described in subdivision 1. were to construct
a park and boulevard, to establish and maintain breakwaters, bulkheads, piers, wharves, warehouses, Acf Jo
transfer sheds, railway tracks, airports, and other harbor facilities, and for other purposes that are not



inconsistent with the improvement of navigation and fisheries in Lake Michigan and its tributaries and
determined by the city of Milwaukee to be expedient.

3. The state ratifies the findings and reasoning of the Wisconsin supreme court, in City of Milwaukee v.
State of Wisconsin, 193 Wis. 423 (1927), which found that an act by which the state granted to the City
of Milwaukee a nominal portion of the bed of Lake Michigan, and further permitted the City to "convey
to the owner or owners of the shore land adjacent thereto any or all of said lands in fee simple,"
furthered rather than violated the trust in favor of the public under which such lake bed is held by the
state, by aiding in the greater purpose of navigation on the lake and the construction of an extensive
protected harbor. The court declared that the conveyance of submerged lands to the private party in
furtherance of the Milwaukee harbor project was not a private purpose but "part and parcel of the
larger scheme, purely public in its nature, designed to enable the city to construct its outer harbor in aid
of navigation and commerce."

4. Similarly, the public purposes of the city of Milwaukee's harbor and parks project undertaken
between 1880 and 1930 were fostered and advanced by the agreement between the Chicago and
Northwestern Railway Company and the city of Milwaukee, and the conveyance by the railroad to the
City of Milwaukee contained therein, which is the subject of 30.2038 of the statutes (the "1913
Agreement"). Some of the area that was ceded to the city of Milwaukee by various acts of the state
abutted shore land then owned in fee simple by the Chicago and Northwestern Railway Company. The
railroad's rights along the shore included ownership of land formed by accretion, as well as the right to
place docks and piers. These littoral rights had been recognized and preserved by the state in Chapter
200, Laws of 1897. In 1907, the Wisconsin Supreme Court held that land at McKinley Park had been
formed by accretion due to the filling of lake bed by the city of Milwaukee pursuant to grants from the
state, and that some of such accreted land was owned in fee simg

Hathaway decision threatened the cnty 3 park and harbor project. me decision confirmed that the
railroad would become the owner of land that would form naturally due to the city's harbor and park
improvements then under construction, for which the city would be required to pay the railroad
condemnation awards if the city were to take ownership of the land.

5. The City negotiated the 1913 Agreement after the Hathaway decision was issued. Under the 1913
Agreement, the railroad conveyed all of its right, title and interest in all land lying east of a fixed
boundary line set by the 1913 Agreement. The 1913 Agreement referred to the 1907 Hathaway
decision.

6. The state is satisfied with the evidence presented to it that the 1913 Agreement validly conveyed to
the city of Milwaukee substantial amounts of land then owned by the Chicago and Northwestern
Railway Company along the shore, and also the right to land that would have accrued to the railroad by
accretion due to the city's park and harbor project, eliminating the city's obligation to pay condemnation
awards to the railroad for such accreted land. In this further respect, the state finds that the 1913



Agreement enhanced rather than diminished the greater public purpose of navigation, harbor and park
use for which the state had ceded lake bed to the city of Milwaukee.

7. The boundary line set by the 1913 Agreement was along the location of the then-existing Chicago and
Northwestern Railway Company breakwater, except for an area between approximately Mason Street
on the north and Chicago Street on the south, which was set at a new location approximately 100 feet
east of the then-existing breakwater (the "1915 Seawall Area"). The railroad built a new breakwater or
seawall enclosing the 1915 Seawall Area between 1913 and June of 1915, according to railroad records.

8. The state is satisfied that the 1915 Seawall Area was small in size and had no utility in aid of
commerce or navigation, or any other public purpose, and the fill of this area did not affect materially
the rights of the public in the free use of the waters of Lake Michigan. The 1915 Seawall Area was
considerably smaller than the amount of open water lake bed conveyed by deed to a private party,
which conveyance was found to be valid in City of Milwaukee v. State of Wisconsin, 193 Wis. 423 (1927)
in furtherance of the same harbor project. The public trust purposes served by the completed city of
Milwaukee harbor and park project, including the opportunities created for navigation, fishing,
swimming, recreation and enjoyment of scenic beauty, substantially outweigh any loss of public trust
purposes that existed in the lake bed area lying westerly of the boundary line set by the 1913
Agreement.

9. Further, the state is satisfied that the 1913 Agreement was not a conveyance by the city of Milwaukee
of lake bed because the 1915 Seawall Area either already had or would shortly have become dry land
owned by the Chicago and Northwestern Railway Company by the process of accretion. Maps show
that, in 1913, the city had erected timber cribbing projecting several hundred feet into Lake Michigan
along a line at Wisconsin Avenue extended, and was filling in the lake bed north of the timber cribbing.
Later maps show extensive accretion caused by the buildup of alluvion south of that cribbing due to
natural wave action. The city of Milwaukee installed rubble mound breakwaters in the lake bed east of
the 1915 Seawall Area, causing further accretion to form. If the Chicago and Northwestern Railway
Company had not made the conveyance in the 1913 Agreement, the railroad would have acquired
considerable lands east of the line set by that agreement.

10. To the extent that the city of Milwaukee granted fee simple title to the 1915 Seawall Area or in any
other portion of the bed of Lake Michigan to the Chicago and Northwestern Railway Company by the

1913 Agreement, in exchange for the conveyance to the city by the railroad, the state finds that such

grant of a small area of lake bed served the greater public purpose for which the state granted

submerged lands to the city. In addition, to the extent that chapter 358, laws of 1909 did not explicitly \\
authorize the city of Milwaukee to convey the 1915 Seawall Area to the railroad in fee simple, the state N
hereby amends such statute to so provide, and ratifies such conveyance by the city of Milwaukee of lake
bed ceded to it under chapter 358, laws of 1909.

11. The state hereby declares that the reference to a breakwater constructed by the railroad in chapter
389, laws of 1915, was a reference to the breakwater as modified in the 1915 Seawall Area. Chapter
389, laws of 1915, ceded additional lake bed to the city of Milwaukee. That law was adopted in July of



1915. The Chicago and Northwestern Railway Company completed construction of a breakwater or
seawall in the 1915 Seawall Area one month before that law was adopted, in June of 1915.

12. The state further declares that the state, Milwaukee County, the city of Milwaukee and residents of
the state have relied on the boundary line set by the 1913 Agreement since its adoption and recording.
That line represents the best evidence of the natural shore line in that area at the time the state made
lakebed grants to the city of Milwaukee, other indications of the natural shore line having long since
disappeared. Since 1913, the city of Milwaukee has placed extensive fill on the lake bed easterly of the
entire length of the line set by the 1913 Agreement. Since 1913, all land lying westerly of the line set by
the 1913 Agreement has been conveyed by deed, including deeds between the state and Milwaukee
County. Some of the parcels lying immediately west of the line are owned by private parties. The line
set by the 1913 Agreement has been explicitly recited in submerged land grants since Chapters 150 and
151, Laws of 1929. The Department of Natural Resources and the United States Army Corps of
Engineers have prepared comprehensive mapping of the various lake bed grants to the city of
Milwaukee and the Milwaukee harbor and lake shore, all of which depict the shore boundary at the line
set by the 1913 Agreement. The state, Milwaukee County and others have relied on those maps in
determining their respective rights.

13. These findings are made in support of the declaration in 30.2038 of the statutes that sets the
boundary line between the lake bed of Lake Michigan and land that is not part of the bed of Lake
Michigan at the line set by the 1913 Agreement.

~ (b) The declaration under paragraph (a) is made in lieu of, and has the same effect as, a final Judgment
- entered by a court under chapter 841 of the statutes.

(c) The department of natural resources is not required to prepare a report under section 13.097 (2) of
the statutes with regard to the establishment of the shoreline of Lake Michigan under section 30.2038
of the statutes, as created by this act.”

Act >

Act »o



Kite, Robin

From: Bushnell Nielsen <bnielsen@reinhartiaw.com>
Sent: Monday, January 13, 2014 12:18 PM

To: Konopacki, Larry

Cc: Kite, Robin

Subject: RE: Shoreline draft

Larry:

I am checking on the document number. There is one document, which is an agreement that contains conveyance
language. | am having it pulled and will send to you, and will highlight the conveyance portion of the agreement.
Bush

J. Bushnell Nielsen

Reinhart Boerner Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, Wi 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartlaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartiaw.com

From: Konopacki, Larry [mailto:Larry.Konopacki@legis.wisconsin.gov]
Sent: Monday, January 13, 2014 10:03 AM

To: Bushnell Nielsen

Cc: Kite, Robin

Subject: RE: Shoreline draft

Hi Bush, | is the doc. # 762955 instead of 2762955? | think that the first number is the one that is in the drafting
instructions and in current law. Are the conveyance and the agreement the same thing? The language provided to us
(and the language in current law) refer to an agreement and a conveyance, as if they are separate documents. If they
are not, is it accurate to say that the conveyance was made in the agreement and it is the agreement that is recorded?
Thanks,

Larry

Larry A. Konopacki

Wisconsin Legislative Council

(608) 267-0683

larry konopacki@legis.wisconsin.gov

From: Bushnell Nielsen [mailto:bnielsen@reinhartlaw.com]
Sent: Friday, January 10, 2014 4:48 PM

To: Konopacki, Larry; eric.peterson@milwenty.com
Subject: RE: Shoreline draft

The 1913 agreement was recorded on April 23, 1913 as Document No. 2762955.

J. Bushnell Nielsen

Reinhart Boerer Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, W| 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartiaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartlaw.com



Any advice expressed in this writing as to tax matters was neither written nor intended by the sender or Reinhart Boerner Van Deuren s.c. to be used and cannot
be used by any taxpayer for the purpose of avoiding tax penalties that may be imposed on the {axpayer. If any such tax advice is made to any person or party
other than to our client to whom the advice is directed and intended, then the advice expressed is being delivered to support the promotion or marketing (by a
person other than Reinhart Boerner Van Deuren s.c.) of the transaction or matter discussed or referenced. Each taxpayer should seek advice based on the
taxpayer's particular circumstances from an independent tax advisor.

This e-mail and any attachments may contain privileged or confidential information. This e-mail is intended solely for the use of the individual or entity to which it is
addressed. If you are not the intended recipient of this e-mail, you are hereby notified that any copying, distribution, dissemination or action taken in relation to the
contents of this e-mail and any of its attachments is strictly prohibited and may be unlawful. If you have received this e-mail in error, please notify the sender
immediately and permanently delete the original e-mail and destroy any copies or printouts of this e-mail as well as any attachments. To the extent representations
are made herein concemning matters of a client of the firm, be advised that such representations are not those of the client and do not purport to bind them.




Kite, Robin

From: Bushnell Nielsen <bnielsen@reinhartlaw.com>

Sent: Monday, January 13, 2014 1:41 PM

To: Konopacki, Larry; Eric. Peterson@milwcnty.com; Kite, Robin; teig.whaley-
smith@milwenty.com

Subject: Shoreline draft

Attachments: 20140113123838.pdf

Dear Larry and Robin:

| attach the agreement and conveyance, as recorded. The conveyance begins on the third page, on the eighth line from
the bottom. The correct document number is 762955.

Bush

J. Bushnell Nielsen

Reinhart Boerner Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, WI 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartlaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartlaw.com

From: Karla S. Wyse

Sent: Monday, January 13, 2014 12:43 PM
To: Bushnell Nielsen

Subject: RE: Shoreline draft

Itis 762955.

Karla S. Wyse, Paralegal

Reinhart Boerner Van Deuren s.c.

N16W23250 Stone Ridge Drive, Suite One | Waukesha, WI 53188
Office: 262-951-4543 | Fax: 262-951-4690 | Toll-Free: 800-928-5529
kwyse@reinhartlaw.com | vCard | reinhartlaw.com

Reinharts

At B e

From: Bushnell Nielsen

Sent: Monday, January 13, 2014 12:16 PM
To: Karla S. Wyse

Subject: FW: Shoreline draft

Please review our file and tell me which is the correct document number, and send a copy of the recorded 1913
agreement when you find it. Thanks.

J. Bushnell Nielsen

Reinhart Boerner Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, W| 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartlaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartiaw.com



From: Konopacki, Larry [mailto:Larry.Konopacki@legis.wisconsin.gov]
Sent: Monday, January 13, 2014 10:03 AM

To: Bushnell Nielsen

Cc: Kite, Robin v

Subject: RE: Shoreline draft

Hi Bush, | is the doc. # 762955 instead of 27629557 | think that the first number is the one that is in the drafting
instructions and in current law. Are the conveyance and the agreement the same thing? The language provided to us
(and the language in current law) refer to an agreement and a conveyance, as if they are separate documents. If they
are not, is it accurate to say that the conveyance was made in the agreement and it is the agreement that is recorded?
Thanks,

Larry

Larry A. Konopacki
Wisconsin Legislative Council
(608) 267-0683

legis. wisconsin.gov

From' Bushnell Naelsen [mailto:bnielsen@reinhartlaw.com]
Sent: Friday, January 10, 2014 4:48 PM

To: Konopacki, Larry; eric.peterson@milwcnty.com
Subject: RE: Shoreline draft

The 1913 agreement was recorded on April 23, 1913 as Document No. 2762955.

J. Bushnell Nielsen

Reinhart Boerner Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, W1 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartlaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartlaw.com

Any advice expressed in this writing as to tax matters was neither written nor intended by the sender or Reinhart Boerner Van Deuren s.c. to be used and cannot
be used by any taxpayer for the purpose of avoiding tax penalties that may be imposed on the taxpayer. If any such tax advice is made to any person or party
other than to our client to whom the advice is directed and intended, then the advice expressed is being delivered to support the promotion or marketing (by a
person other than Reinhart Boerner Van Deuren s.c.) of the transaction or matter discussed or referenced. Each taxpayer should seek advice based on the
taxpayer's particular circumstances from an independent tax advisor.

This e-mail and any attachments may contain privileged or confidential information. This e-mail is intended solely for the use of the individual or entity to which it is
addressed. If you are not the intended recipient of this e-mail, you are hereby notified that any copying, distribution, dissemination or action taken in relation to the
contents of this e-mail and any of its attachments is strictly prohibited and may be unlawful. If you have received this e-mait in error, please notify the sender
immediately and permanently delete the original e-mail and destroy any copies or printouts of this e-mail as well as any attachments. To the extent representations
are made herein concerning matters of a client of the fim, be advised that such representations are not those of the client and do not purport to bind them.
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KiELRobin

From: Konopacki, Larry

Sent: Monday, January 13, 2014 9:06 AM
To: Kite, Robin

Subject: FW: land measure?

FY1

Larry A. Konopacki

Wisconsin Legislative Council

(608) 267-0683

larry. konopacki@legis.wisconsin.gov

From: Bushnell Nielsen [mailto:bnielsen@reinhartlaw.com]
Sent: Friday, January 10, 2014 4:51 PM

To: Konopacki, Larry; eric.peterson@milwenty.com

Cc: Hoisington, Joshua

Subject: RE: land measure?

Thanks for all of your help, Larry. Bush

J. Bushnell Nielsen

Reinhart Boerner Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, WI 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartlaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartlaw.com

From: Konopacki, Larry [mailto:Larry.Konopacki@legis.wisconsin.gov]

Sent: Friday, January 10, 2014 2:28 PM
To: Bushnell Nielsen; eric.peterson@milwenty.com

Cc: Hoisington, Joshua
Subject: RE: land measure?

Thanks Bush, this is good information.

While | have a quick second here, | thought that | would send an update to the two of you about where we are in this
process. | have been working with Robin Kite in the LRB extensively this week to transform the revised document we
last discussed into legislative format. In particular, we have done some reorganization and other changes intended to fit
the non-stat provisions into the requirement under s. 7.11 (2) (b) below. The version of this proposal that you will see
early next week will look quite different from what we last discussed, but it is my hope that we have carefully included
every point that was in the last version in a way that meets with the requirements of {2} (b). I understand that there are
time constraints here, so at this point we are both keeping this at the top of our lists.

Thanks,
Larry



From the state legislative drafting manuat:

7.11(2)

Exceptions. There are two exceptions to the general rule that inclusion of a statement of legislative intent,
purpose, or findings is inappropriate. (Even if an exception applies, however, the statement should not include
promotional language; should not grant rights, prohibit actions, establish substantive standards, or otherwise
create substantive law; should not be so narrowly drawn that it fails to address all of a bill's potential
constitutional infirmities; and should not be equivocal or ambiguous. The statement should pertain only to the
particular provision in question and relate directly to it. Facts set forth in a statement of intent, purpose, or
findings should be accurate and should not appear to be susceptible to significant change unless they relate
directly to an emergency condition that necessitates a specific provision.) The exceptions are:

(a) Recodification. If you determine that a bill is intended to restate the law without making any substantive
change, a statement of legislative intent or purpose may aid in clarifying this fact.

(b) Constitutionality. If you believe that there is a reasonable probability that a provision of a bill may be
declared unconstitutional and that it may help to sustain the provision if the courts are aware of the asserted
constitutional basis for the provision or if the courts are aware of certain facts or policy, a statement of
legislative intent, purpose, or findings may indicate compliance with constitutional requirements that is not
otherwise apparent. For example, with respect to the home rule amendment to the constitution, the following
has been used: "This section is an enactment of statewide concern for the purpose of providing a uniform
regulation of the sale of fermented malt beverages." See sec. 13.01 (4), Drafting Manual. Also, a statement of
legislative purpose or intent may counter an allegation of unreasonableness or arbitrariness by indicating a
rational basis for action by the legislature. See Sutherland Stat Const (6th Ed), s. 20.4. Lastly, a statement of
intent, purpose, or findings may sustain legislation that is enacted in instances of emergency or necessity.

NOTE: See chapter 121, laws of 1979. Generally, in attempting to uphold a statute challenged as
unconstitutional, a court will find that a declaration of legislative intent or purpose is persuasive, although not
necessarily conclusive. See State ex rel. Thomson v. Giessel, 265 Wis. 558 (1953) and Overlook Farms v.
Alternative Living, 143 Wis. 2d 485, 497-499 (Ct. App. 1988). A standard that is articulated in a statement of
findings or intent to justify a statute must be related to the fundamental purpose for which the statute is
intended. See Funk v. Wollin Silo & Equipment, Inc., 148 Wis. 2d 59, 77 (1989). Although a court may find
that a legislative purpose statement identifies a legitimate public purpose, the statute to which it pertains must
be reasonable and appropriate. See State ex rel. Cannon v. Moran, 111 Wis. 2d 544 (1983). If the facts upon
which a statement of findings is based are susceptible to significant change, the statement may later fail to
justify an allegedly unconstitutional provision. See Leary v. United States, 395 U.S. 6, 89 S. Ct. 1532 (1969)
and Ferdon v. Wisconsin Patient's Comp. Fund, 2005 WI 125, 284 Wis. 2d 573. A statement of general policy
may not substitute for explicit statutory substantive powers [see A.L.A. Schechter Poultry Corporation v. United
States, 295 U.S. 495, 55 S. Ct. 837 (1935)], nor may a policy statement confer substantive powers that equal
those in a substantive statutory provision [see Lyng v. Northwest Indian Cemetery Protective Assn., 485 U.S.
439,108 S. Ct. 1319 (1988)]. See also Wisconsin's Environmental Decade, Inc. v. P.S.C., 69 Wis. 2d 1, 18
(1975) and Schilling v. Crime Victim Rights Bd., 2005 W1 17, 278 Wis. 2d 216, 224-25, 229-30 [court looked
at statement of legislative intent as intrinsic guide to meaning]. An ambiguous legislative purpose statement
may fail to articulate a sufficiently reasonable basis for a legislative determination. See Wipperfurth v. U-Haul
Co. of Western Wis., Inc., 101 Wis. 2d 586 (1981).

Larry A. Konopacki



'Wisconsin Legislative Council
(608) 267-0683
larry konopacki@legis.wisconsin.gov

From: Bushnell Nielsen [mailto:bnielsen@reinhartlaw.com]
Sent: Friday, January 10, 2014 10:53 AM
To: Konopacki, Larry

Cc: eric.peterson@milwenty.com; Hoisington, Joshua
Subject: RE: land measure?

Dear Larry, Eric and Josh:

The 1913 agreement stated that the 1915 Seawall Area was "an area altogether amounting to approximately seven
acres..." The agreement also stated that "a considerable portion of land" was being conveyed by the railroad to the city,
allowing the city "to acquire and make land amounting to approximately 280 acres which are in part at the present time
and will become in the future of inestimable value."

By comparison, the EPA has calculated the entire area of Lake Michigan as being 22,300 square miles, which (at 640
acres per square mile) is a total area of 14,272,000 acres. Thus, it is almost an understatement to describe seven acres
as being nominal in proportion to the total.

The conveyance to lllinois Steel that our Supreme Court approved in the Milwaukee v. State decision was a conveyance
of an area about 1,500 feet by 3,000, or about 100 acres. It included the bed of Lake Michigan out to a depth of 26
feet. That area is still filled in and clearly visible on any aerial photo of the shoreline. Compare the map of the area that
was made part of the 1927 decision to the attached current aerial photo of that area.

| hope this helps.

Bush

3 St

J. Bushnell Nielsen

Reinhart Boerner Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, Wi 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartlaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartlaw.com



From: Konopacki, Larry [mailto:Larry.Konopacki@legis.wisconsin.
Sent: Thursday, January 09, 2014 3:55 PM
To: Bushnell Nielsen

Cc: eric.peterson@milwenty.com; Hoisington, Joshua

Subject: land measure?

Any idea what the acreage/square footage of the 1915 seawall area is?

Larry A. Konopacki

Wisconsin Legislative Council

(608) 267-0683

larry. konopacki@legis.wisconsin.gov

Any advice expressed in this writing as to tax matters was neither written nor intended by the sender or Reinhart Boerner Van Deuren s.c. to be used and cannot
be used by any taxpayer for the purpose of avoiding tax penalties that may be imposed on the taxpayer. If any such tax advice is made to any person or party
other than to our client to whom the advice is directed and intended, then the advice expressed is being delivered to support the promotion or marketing (by a
person other than Reinhart Boerner Van Deuren s.c.) of the transaction or matter discussed or referenced. Each taxpayer should seek advice based on the
taxpayer’s particular circumstances from an independent tax advisor.

This e-mail and any attachments may contain privileged or confidential information. This e-mail is intended solely for the use of the individual or entity to which it is
addressed. If you are not the intended recipient of this e-mail, you are hereby notified that any copying, distribution, dissemination or action taken in relation to the
contents of this e-mail and any of its attachments is strictly prohibited and may be unlawful. If you have received this e-mail in error, please notify the sender
immediately and permanently delete the original e-mail and destroy any copies or printouts of this e-mail as well as any attachments. To the extent representations
are made herein concerning matters of a client of the firm, be advised that such representations are not those of the client and do not purport to bind them.




Kite, Robin

From: Konopacki, Larry

Sent: Monday, January 13, 2014 8:57 AM
To: Kite, Robin

Subject: FW: Shoreline draft

See below, thanks!

Larry A. Konopacki
Wisconsin Legislative Council
(608) 267-0683

Sent: Friday, January 10, 2014 4:48 PM
To: Konopacki, Larry; eric.peterson@milwenty.com
Subject: RE: Shoreline draft

The 1913 agreement was recorded on April 23, 1913 as Document No. 2762955.

J. Bushnell Nielsen

Reinhart Boerner Van Deuren s.c.

N16 W23250 Stone Ridge Drive, Suite One | Waukesha, Wi 53188

Office: 262-951-4514 | Cell: 262-993-1900 | Fax: 414-298-8097
bnielsen@reinhartlaw.com | bio | vCard | reinhartlaw.com

Legal Secretary: Cecelia Schroeder | 262-951-4548 | cschroed@reinhartlaw.com

From: Konopacki, Larry [mailto:Larry.Konopacki@legis.wisconsin.gov]
Sent: Friday, January 10, 2014 4:40 PM

To: Bushneli Nielsen; eric.peterson@milwcnty.com
Subject: FW: Shoreline draft

Can you guys help with the question below?

Larry A. Konopacki

Wisconsin Legislative Council

(608) 267-0683
larry.konopacki@legis.wisconsin.gov

From: Kite, Robin

Sent: Friday, January 10, 2014 4:39 PM
To: Konopacki, Larry

Subject: RE: Shoreline draft

If it isn’t recorded, I'm not sure how to refer to it ('m trying to define it). If you could find out if it was recorded, that
would be helpful.



From: Konopacki, Larry

Sent: Friday, January 10, 2014 4:35 PM
To: Kite, Robin

Subject: RE: Shoreline draft

i don’t know. Do you want me to find out?

Larry A. Konopacki

Wisconsin Legislative Council

(608) 267-0683
larry.konopacki@legis.wisconsin.gov

From: Kite, Robin

Sent: Friday, January 10, 2014 4:28 PM
To: Konopacki, Larry

Subject: Shoreline draft

Larry:

| probably won’t have anything to show you until Monday morning but | am almost finished with the draft. Do you know
if the 1913 agreement was recorded along with the conveyance to the city? The language in s. 30.2038 in current law,
and in the repealed and recreated text, is not clear on this issue. [f it wasn’t recorded, | think the draft needs to describe
it more specifically.

Thanks.

Robin

Robin N. Kite

Senior Legislative Attorney

Wisconsin Legislative Reference Bureau
1 E. Main St., Suite 200

Madison, WI 53703

(608) 266-7291

Any advice expressed in this writing as to tax matters was neither written nor intended by the sender or Reinhart Boerner Van Deuren s.c. to be used and cannot
be used by any taxpayer for the purpose of avoiding tax penalties that may be imposed on the taxpayer. If any such tax advice is made to any person or party
other than to our dlient to whom the advice is directed and intended, then the advice expressed is being delivered to support the promotion or marketing (by a
person other than Reinhart Boerner Van Deuren s.c.) of the transaction or matter discussed or referenced. Each taxpayer should seek advice based on the
taxpayer's particular circumstances from an independent tax advisor.

This e-mail and any attachments may contain privileged or confidential information. This e-mail is intended solely for the use of the individual or entity to which it is
addressed. If you are not the intended recipient of this e-mail, you are hereby notified that any copying, distribution, dissemination or action taken in relation to the
contents of this e-mail and any of its attachments is strictly prohibited and may be unlawful. If you have received this e-mail in error, please notify the sender
immediately and permanently delete the original e-mail and destroy any copies or printouts of this e-mail as well as any attachments. To the extent representations
are made herein concerning matters of a client of the firm, be advised that such representations are not those of the client and do not purport to bind them.
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2 of Milwaukee.

.‘..‘;‘r’e’lﬁting to: establishing the shoreline of Lake Michigan in the city

Analysis by the Legislative Reference Bureau

This bill fixes and establishes the shoreline in the city of Milwaukee (city) in
accordance with an agreement entered into in 1913 (agreement of 1913) between the
Chicago and Northwestern Railway company and the city. The bill provides that this
shoreline constitutes the boundary line between the lake bed of Lake Michigan and
land that is not part of the lake bed of Lake Michigan. The bill specifies than any
restrictions or other conditions imposed on the use of land or conveyance of land
under various enactments of the legislature conveying a part of the lake bed of Lake
Michigan do not apply to land located to the west of the shoreline as established
under the bill. The bill provides that a person may challenge the shoreline boundary
as established under the bill only by bringing an action in court for a declaratory
judgment.

The bill also makes legislative findings and declarations with respect to the
authority of the législature to act as representative of the state in exercising the

(ﬁj) function of rustee of the public trust in navigable waters established under,the
~ Wisconsin Constitution. The bill contains other findings that describe land
conveyances under the agreement of 1913 and under other legislative enact?énts
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and that describe other activities that occurred after 1913 thid establish,‘(the

shoreline in the city of Milwaukeees described in the agreement of 1913.
\4

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: [ Ea‘b{}

n as atfbevad by 2013 Wicconsin Act 20

SEcTION 1. 30.2038 of the statutes is repealed and recreated to read:

30.2038 Milwaukee shoreline egtablished. (1) (a) The shoreline of Lake
Michigan in the city of Milwaukee is fixed and established to extend from
approximately the line of East Lafayette Place extended easterly on the north to the
present north harbor entrance wall of the Milwaukee River on the south as specified
in an agreement between the Chicago and Northwestern Railway Company and the
city of Milwaukee recorded with the office of the register of deeds of Milwaukee
County on April 23, 1913, in volume 662, pages 326-330, as document number
762955.

(b) The shoreline described under par. (a) constitutes the boundary line
between the lake bed of Lake Michigan and land that is not part of the lake bed of
Lake Michigan.

(2) Any restrictions, conditions, reverters, or limitations imposed on the use of
land or conveyance of land under chapter 358, laws of 1909, chapter 389, laws of
1915, chapter 284, laws of 1923, chapter 150, laws of 1929, chapter 151, laws of 1929,
chapter 516, laws of 1929, chapter 381, laws of 1931, chapter 76, laws of 1973, 1985
Act 327, and any other act conveying a part of the lake bed of Lake Michigan do not
apply to land located to the west of the shoreline described under sub. (1) (a).

(8) A person challenging the boundary as described under sub. (1) (a) may do

so only by bringing an action under ch. 841. The person bringing the action under
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ch. 841 has the burden of proving, by clear and convincing evidence, that the

boundary is not as described under sub. (1) (a).

SECTION 2. NonstatutoEzg‘r1 cp.j (@ns

(1) In this

(a) “Agreemenf of 1913” means the agreement described in section 30.2038 (1)
(a) of the statutes, as affected by this act.

(b) “C;/ty” means the city of Milwaukee.

(¢) “Railroad” means the Chicago and Northwestern Railway Company.

(2) The legislature declares that the state is the trustee of the public trust
established under article IX, section ll\of the Wisconsin Constitution and that the
legislature is authorized as representative of the state to exercise the function of the
trustee of that public trust in matters of specific application.

(3) The legislature finds that the best available evidence confirms that the
boundary line established under section 30.2038 (1) (a) of the statutes, as affected
by this act, is the location of the natural and historical shoréine of Lake Michigan.
The legislature further finds all of the following:

- (a) That this state, Milwaukee County, the city, and residents of this state have
relied on this boundary line since the execution and recording of the agreement of
1913.

(b) That since 1913625/;19 city has placed extensive fill on the lake bed easterly
of the entire length of this boundary line.

(¢) That since 1913@%11\1 land lying westerly of the boundary line has been
conveyed by deed, including by deeds conveyed by this state to Milwaukee County.

(d) That some of the parcels of land lying immediately west of the boundary line

are owned by private parties.
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SECTION 2
1 (e) That the boundary line has been explicitly recited by the legislature in
2 chapter 150, laws of 1929, chapter 151, laws of 1929, and in subsequent enactments
3 of the legislature.
4 (d) That the department of natural resources and the U;/S. Army Corps of
5 Engineers have prepared comprehensive maps of the lake bed grants to the city that
6 concern the city harbor and lake shore of Lake Michigan, all of which depict the
7 shoreline as described under section 30.2038 (1) (a) of the statutes, as affected by this
8 act.
9 (e) That this state, Milwaukee County, and others have relied on those maps
10 _in detex:mining their respective rights.
11 @ (4) The legislature finds that the agreement of 1913 included a transfer from
12 the city to the railroad of a small area of land that was submerged and connected to
13 Lake Michigan at the time the agreement of 1913 was executed. The legislature

14 further finds all of the following:

15 (a) That this submerged area of land was located between approximately
16 Mason Street on the north and Chicago Street on the south and extended
17 approximately 100 feet eastward of the breakwater that existed at that time.

18 (b) That the railroad built a new breakwater or seawall enclosing this

19 submerged area between 1913 and JunqgﬁfQIngglat the area was filled, and that the @
GRS

20 ea has been upland since that time.
e
21 Cﬁ,‘% (5) The legislature finds that the submerged area described in subsection (4)

22 is not lake bed of Lake Michigan because it had become or shortly would have become

23 upland owned by the railroad by the process of accretion. In support of this finding,
24 the legislature further finds all of the following:

25 (a) That the railroad owned the riparian land abutting the submerged area.
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SECTION

1 (b) That maps show that in 1913 the city had erected a timber cribbing
2 projecting several hundred feet into Lake Michigan along a line at approximately
3 Wisconsin Avenue extended, and the city was filling in lake bed north of this timber
4 cribbing.
5 (c) That later maps show extensive accretion caused by the buildup of alluvion
6 south of the timber cribbing as a result of the effects of this cribbing on natural wave
7 action.
8 (d) That the city installed rubble mound breakwaters in the lake bed east of the
9 submerged area causing further accretion.
10 (6) Ifa court finds under section 30.2038 (3) of the statutes, as affected by this
Submerged Qe AR D
11 act, that the;*\ area described in subsection (4) was lake bed of Lake Michigan, the
12 legislature declares all of the following:
13 (a) That the legislature has the authority as representative of the trustee of the
14 public trust in navigable waters to convey a nominal area of lake bed to a private
15 party for private purposes if such conveyance furthers the public trust and the
16 conveyance is not for a private purpose but is part and parcel of the larger scheme,
17 purely public in its nature, as declared by the Wisconsin Supreme Court in@ ttal

18 (Milwaukee v. State of Wi 103 Win 423 (1577)

1

©

C&%‘fﬁ‘ (b) That the conveyance of lake bed by the city to the railroad under the

20 agreement of 1913 was a conveyance of a nominal area of lake bed and was necessary
21 in consideration of the conveyance by the railroad to the city contained in the
22 agreement of 1913 and the conveyance of lake bed both fostered and advanced the
23 public purposes for which the lake bed was ceded to the city and was part and parcel
24 of a larger scheme, purely public in its nature. The legislature further finds all of the

25 following:
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SECTION 2

e AR 22
1 1. That the public purposes of the city’s harbor and parks project undertaken

2 between 1880 and 1930 included the construction of a park and boulevard, the
3 establishment and maintenance of breakwaters, bulkheads, piers, wharves,
4 warehouses, transfer sheds, railway tracks, airports, and other harbor facilities, and
5 the creation of opportunities for improved navigation, fishing, swimming,
6 recreation, and enjoyment of scenic beauty in Lake Michigan and its tributaries.
7 2. That these purposes were threatened and frustrated by the rights of the
8 railroad, which owned land abutting areas ceded to the city by various acts of the
9 legislature, to take ownership of the likely accretion of land caused by the city’s park
10 and harbor project, to construct docks and piers, to obtain access to Lake Michigan,
11 and to exercise other riparian rights.
12 3. Tha’g\#mder the agreement of 191%);;1(3 railroad conveyed to the city
13 substantial amounts of riparian land along the location of the city’s park and harbor
14 project and all riparian rights connected to that land.
15 4. That under the agreement of 1911@%'he city conveyed to the railroad the

Qiée ARAN
16 submerged area described in subsection (4) which was nominal in size, consisting of

17 approximately 7 acres.
18 5. That this submerged area had no utility in aid of commerce or navigation or
19 any other public purpose, the transfer and fill of this area did not materially affect

20 the rights of the public in the free use of the waters of Lake Michigan, and the public

{

21 trust purposes served by the completed city harbor and park project described in 4@ par le’aph

22 (b) 1. substantially outweighed any loss of public rights in navigable waters that
z
€
23 existed in tge submerged area that was conveyed.

24 6. That any public rights in navigable waters that existed in the submerged

25 area that was conveyed had or would shortly have been lost when that area became
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SECTION 2

upland owned by the railroad by the process of accretion, as described in subsection
7. That the conveyance of this submerged area served the greater public
purpose for which the state granted submerged lands to the city and that chapter
358, laws of 1909¢explicitly authorized that conveyance.
8. That the conveyance from the railroad to the city was made in exchange for
the conveyance of the submerged area and that the agreement of 1913 would not

have been executed 1;‘@' the submerged Was not included in the

agreement of 1913.

9. That the findings under this paragraph are made in lieu of, and have the
same effect as, a final judgment entered by a court under chapter 841 of the statutes.
(7)  The legislature finds that reference to a breakwater constructed by the
railroad in chapter 389, laws of 1915, was a reference to the breakwa closed
USe AR X5
the submerged area under the agreement of 1913 as described in subsection (4).
(8) The department of natural resources is not required to prepare a report
under section 13.097 (2) of the statutes with regard to the establishment of the
shoreline of Lake Michigan under section 30.2038 (1) (a) of the statutes, as affected
by this act.

(END)
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This draft is based entirely on language provided to me in draft form. I cannot verify
the accuracy of the factual assertions in this draft.

The nonstatutory provision in this draft recites legislative findings with regard to the
location of the Lake Michigan shoreline in the city of Milwaukee. Ordinarily, it is
inadvisable to include legislative findings in a draft except in very limited
circumstances. One of those circumstances is if there is a reasonable probability that
a provision of a bill may be declared unconstitutional and the findings may help to
sustain the provision if a court is made aware of the asserted constitutional basis for

the provision. % Shats. a
/)

I understand that the purpose of ficluding legislative findings in this draft is to help
sustain a finding that s. 30.2038,[as affected in this draft, does not violate the public
trust doctrine as established under article IX, section 1pf the Wisconsin Constitution.
I do not know whether there is a reasonable probabilily that the legislative findings
in this draft are likely to help sustain the constitutionality of s. 30.203%\/; gﬂ{'j

The nonstatutory provision of the draft also recites that certain of the legislative
findings in the draft are made in lieu of, and have the same effect as, a final judgment
entered by a court under ch. 841, stats. This provision could be challenged under the
separation of powers doctrine. Article IV, section 1, of the Wisconsin Constitution vests
the legislative powers of the state in the senate and assembly. Article VII, sections 2,
, and 8, jvest the judicial powers of the s iy a unified court system and grants.gi

Adi$he courts of appealé’%fﬁ%ellate jurisdiction, respectively.
Ynder the separation of powers dottrine, the constitution confers on each branch of
6t overnment certain powers upon which the other branches may not intrude. It is
<H\c possible that a court could find that a legislative declaration that certain legislative
findings have the effect of a final judgment entered by a court confers judicial powers

Ni%&r\sm on the legislative branch in violation of the Wisconsin Constitution. ‘

éﬁﬂshjmh(f"‘“

Robin N. Kite

Senior Legislative Attorney

Phone: (608) 266-7291

E-mail: robin.kite@legis.wisconsin.gov




DRAFTER’S NOTE LRB-3906/1dn
FROM THE RNK:wljirs
LEGISLATIVE REFERENCE BUREAU

January 14, 2014

This draft is based entirely on language provided to me in draft form. I cannot verify
the accuracy of the factual assertions in this draft.

The nonstatutory provision in this draft recites legislative findings with regard to the
location of the Lake Michigan shoreline in the city of Milwaukee. Ordinarily, it is
inadvisable to include legislative findings in a draft except in very limited
circumstances. One of those circumstances is if there is a reasonable probability that
a provision of a bill may be declared unconstitutional and the findings may help to
sustain the provision if a court is made aware of the asserted constitutional basis for
the provision.

I understand that the purpose of including legislative findings in this draft is to help
sustain a finding that s. 30.2038, stats., as affected in this draft, does not violate the
public trust doctrine as established under article IX, section 1, of the Wisconsin
Constitution. I do not know whether there is a reasonable probability that the
legislative findings in this draft are likely to help sustain the constitutionality of s.
30.2038, stats.

The nonstatutory provision of the draft also recites that certain of the legislative
findings in the draft are made in lieu of, and have the same effect as, a final judgment
entered by a court under ch. 841, stats. This provision could be challenged under the
separation of powers doctrine. Article IV, section 1, of the Wisconsin Constitution vests
the legislative powers of the state in the senate and assembly. Article VII, sections 2,
5, and 8, of the Wisconsin Constitution vest the judicial powers of the state in a unified
court system and grants circuit courts and the courts of appeals original and appellate
jurisdiction, respectively. Under the separation of powers doctrine, the constitution
confers on each branch of government certain powers upon which the other branches
may not intrude. It is possible that a court could find that a legislative declaration that
certain legislative findings have the effect of a final judgment entered by a court
confers judicial powers on the legislative branch in violation of the Wisconsin
Constitution.

Robin N. Kite

Senior Legislative Attorney

Phone: (608) 266-7291

E-mail: robin.kite@legis.wisconsin.gov
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